
II
.

S
T

A
R

T
IN

G
 U

P

74

Summing Up
For the philanthropist who is in the
process of creating and running a foun-
dation, the legal issues outlined in this
chapter can be distilled into a few basic
questions that bear fundamentally on the
long-term success of the foundation:
■ Have I provided clear guidance

about what I envision? 
■ Have I provided the flexibility that I

will need if my charitable goals
change with the passage of time?

■ Have I defined a mission that is
broad enough so that it will endure
as long as there is money to fund it? 

■ Have I structured my philanthropy in
a way that best achieves my tax and
other financial objectives for myself
and my family?

■ Do I understand the “ground rules”
well enough to know that I can be
comfortable operating within them?

■ Have I created a system of checks
and balances to ensure that the foun-
dation fulfills its charitable mission
and remains in compliance with
applicable laws?

Affirmative answers to these questions
should result in a solid legal framework
for your foundation — an enduring
structure that will enable you and your
family to accomplish the objectives
that inspired your philanthropy in the
first place.
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■ The threshold of permitted ownership increases from 20 percent to 35 percent
if a foundation can establish to the satisfaction of the IRS that the business enter-
prise is controlled by persons who are not “disqualified persons.”

■ If a foundation’s holdings are 2 percent or less of a business enterprise, then
the aggregate holdings of the foundation and “disqualified persons” may
exceed 20 percent.

■ If a business enterprise receives at least 95 percent of its income from 
passive sources (such as interest and dividends earned on investments), 
then the foundation and “disqualified persons” may own any percentage, 
even 100 percent, of the business.

Other Exceptions to the 
Excess Business Holdings Rules


